Guide to Contesting a
Will When Excluded

Discovering that you have been explicitly excluded from a
loved one's will can be distressing. However, there are
circumstances under which a will can be legally contested.
This guide outlines the steps and considerations for
challenging a will, specifically focusing on cases of

exclusion.
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Understanding the Grounds for

Contesting a Will

Before proceeding with a will contest, it's essential to understand the valid legal grounds that could

support your case. Courts will only consider challenges based on specific circumstances that call into

question the will's validity.

(D Lack of Testamentary Capacity @y Undue Influence
The testator did not have the mental The testator was coerced or manipulated
capacity to understand the implications of into making or altering the will, often by
the will. This often involves proving the someone in a position of trust who isolated
testator suffered from conditions like them from others.

dementia at the time of signing.

X Fraud 0@ Improper Execution
The will was procured by deception, such as The will does not meet the legal formalities
through forged signatures or misleading the required by state law, such as proper
testator about the document's nature. witnessing procedures or signature

requirements.

Each of these grounds has been successfully proven in court cases. For example, in cases involving lack of
testamentary capacity, medical records and witness testimony about the testator's mental state have
helped invalidate wills. Similarly, courts have overturned wills where caregivers isolated testators and

manipulated them into changing their wills, or where signatures were proven to be forged by handwriting

experts.

In one notable case, a will was invalidated because witnesses were not present simultaneously during the
signing, violating state execution requirements. In another instance, a court set aside a will when evidence

showed the testator believed they were signing a power of attorney rather than a will.



Consulting with an Attorney

Engaging a probate attorney specializing in estate litigation is a crucial step when considering contesting a
will. An experienced attorney can provide a professional assessment of your specific situation and

determine whether you have a viable case worth pursuing.

During your initial consultation, the attorney will evaluate the strength of your potential claims based on
the grounds discussed previously. They will explain the legal process involved in contesting a will,
including timelines, procedures, and potential outcomes. This guidance is invaluable in helping you

understand what to expect throughout the litigation process.

Your attorney will also help you understand the implications of any no-contest clause that may exist in the
will. These clauses are designed to discourage challenges by threatening disinheritance for anyone who
contests the will. However, their enforceability varies by state, and an attorney can advise whether such a

clause would apply in your situation.

Additionally, the attorney will discuss the potential costs involved in pursuing a will contest, including
legal fees, court costs, and expert witness expenses. They can help you weigh these costs against the
potential benefits of a successful challenge, allowing you to make an informed decision about whether to

proceed.

Remember that the initial consultation is also an opportunity for you to assess whether the attorney is the
right fit for your case. Look for someone with specific experience in will contests and a track record of
success in similar cases. The right attorney will not only have the necessary legal expertise but will also

be someone you feel comfortable working with during what can be an emotionally challenging process.



Gathering Evidence and Reviewing

Factors

Once you've decided to proceed with contesting a will, gathering compelling evidence becomes
paramount. Your attorney will guide you through this critical process, helping you identify and collect

documentation that supports your claims.

Types of Evidence Key Factors Courts Consider

¢ Witness statements about the testator's e Timing: Filing within the statute of limitations
mental state and relationships e Standing: Your legal right to contest the will

* Medical records documenting cognitive e Relationship to the testator: Nature and
impairment or vulnerability quality of connection

e Expert opinions from medical professionals or e Previous wills: Patterns and unexplained
handwriting analysts changes

 Financial records showing unusual  Consistency with known wishes: Alignment
transactions or patterns with testator's expressed intentions

e Previous versions of wills showing significant e No-contest clauses: Enforceability in your
unexplained changes jurisdiction

e Correspondence between the testator and

others involved

If you believe you have a strong case but lack direct evidence, your attorney may initiate the formal
"discovery" process after litigation begins. This legal mechanism allows you to obtain evidence from the
opposing side. In some cases, your attorney might send a letter to the firm that drafted the will, requesting

documentation related to its creation.

When evaluating the strength of your case, courts will consider multiple factors beyond just the primary
legal grounds. The timing of your contest is critical, as each jurisdiction has specific deadlines (statutes of
limitations) for filing. Your legal standing—whether you're a beneficiary, heir, or would inherit under

intestacy laws—must be established before proceeding.

The nature of your relationship with the testator can significantly impact your case, particularly if your
exclusion seems inconsistent with your previously close relationship. Witness testimony from those who
regularly interacted with the testator can provide valuable insights into their mental state and
susceptibility to influence. Medical evidence and expert testimony regarding the testator's physical and

mental health can be decisive, especially in cases involving capacity issues.

By thoroughly gathering evidence and understanding how it aligns with the factors courts consider, you

and your attorney can build a compelling case that strengthens your position in contesting the will.



Initiating Legal Proceedings and

Discovery

After gathering preliminary evidence and consulting with your attorney, the next step is to formally initiate
legal proceedings by filing a will contest in the appropriate probate court. This marks the official beginning

of your challenge to the will's validity.

Filing the Petition

[B Your attorney will prepare and submit a formal petition that outlines your specific grounds
for contesting the will, supported by the evidence you've gathered. This document must

clearly articulate why you believe the will should be invalidated or modified.

Court Timeline Established

—_— Once your petition is filed, the court will set a timetable for hearings and deadlines for

responses from interested parties, including the will's executor and beneficiaries. This

schedule establishes the framework for the legal process ahead.

Discovery Process

5 The discovery phase allows both sides to exchange information and gather additional
@
evidence. This critical process helps uncover all relevant facts and can significantly

strengthen your case.

Preparation for Hearings

o§ Based on the evidence gathered during discovery, your attorney will prepare legal

arguments and organize witness testimony for the upcoming court hearings.

The discovery process is particularly important in will contests, as it provides formal mechanisms to obtain
evidence that might otherwise be inaccessible. During this phase, your attorney may use several legal

tools:

e Depositions: Witnesses, including the will's drafters, executors, and potential influencers, may be
required to testify under oath. These recorded sessions allow your attorney to question witnesses

directly about the circumstances surrounding the will's creation.

e Subpoenas: These legal orders can compel individuals or organizations to produce relevant
documents, such as medical records, financial statements, or communication records that might reveal

evidence of incapacity or undue influence.

¢ Interrogatories: These written questions require formal written responses from the opposing party,

providing another avenue to gather information about the will's creation and execution.

Effective discovery can reveal crucial evidence that supports your claims, such as inconsistencies in
witness accounts, documentation of the testator's mental state, or patterns of isolation and manipulation.
In some cases, the evidence uncovered during discovery is so compelling that it leads to settlement

negotiations before reaching trial, potentially saving time, expense, and emotional strain.

Throughout this process, your attorney will continue to evaluate the strength of your case based on the

emerging evidence, providing guidance on whether to proceed to court hearings or consider settlement

options.
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Court Hearings and Decision Process

Court hearings represent the culmination of your will contest, where all the evidence gathered is formally

presented before a judge. This critical phase requires thorough preparation and strategic legal

argumentation to effectively advocate for your position.

Presentation of Evidence and
Testimony

Your attorney will present all collected
evidence to substantiate your claims,
whether based on lack of capacity, undue
influence, fraud, or improper execution.
Witnesses may testify about their
observations of the testator's condition,
mental state, and any potential undue

influence exerted by others.

Legal Arguments

Your attorney will make compelling legal
arguments explaining why the will
should be set aside or amended. The
opposing side will argue to uphold the
will's validity, emphasizing compliance
with legal requirements and the

testator's true intentions.

Court's Decision

After reviewing all evidence and
arguments, the judge will issue a
decision. If successful, the will may be
invalidated in whole or in part, or certain
provisions may be amended. The court's
ruling is binding, though there may be

opportunities for appeal.
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Cross-Examination

Both sides will have the opportunity to
cross-examine witnesses, challenging the
credibility of testimonies and the
reliability of evidence presented. The
opposing side will present their defense,
aiming to counter your claims and uphold

the will's validity.

Judicial Examination

The judge will evaluate all presented
evidence and testimonies, considering the
legal standards and precedents
applicable to the case. The judge may ask
questions for clarification and will assess
the credibility and relevance of the

evidence.

During the hearings, expert witnesses often play a crucial role. Medical professionals may testify about

the testator's mental capacity at the time the will was executed. Handwriting experts might analyze

signatures to determine authenticity. Financial experts could explain unusual patterns in the testator's

transactions that suggest manipulation.

The burden of proof typically rests with the party contesting the will. This means you must present

sufficient evidence to convince the court that the will is invalid based on one or more of the legal grounds

previously discussed. The standard of proof varies by jurisdiction but generally requires clear and

convincing evidence rather than just a preponderance of evidence.

After all evidence and arguments have been presented, the judge will take time to review the case

thoroughly before rendering a decision. This deliberation period can vary depending on the complexity of

the case and the court's caseload. The final decision will determine how the estate is distributed and

whether you receive any part of the inheritance.



Understanding No-Contest Clauses and

Costs

When considering a will contest, it's essential to understand potential obstacles and costs that might
impact your decision to proceed. Two significant considerations are no-contest clauses and the financial

and emotional costs associated with litigation.

No-Contest Clauses Financial and Emotional Costs

A no-contest clause (also called an in terrorem Contesting a will involves significant costs that

clause) is a provision in a will designed to should be carefully considered:

discourage challenges by penalizing anyone who
: - . Financial Costs:
contests the will's validity. These clauses typically

state that if a beneficiary challenges the will and « Attorney fees, which can be substantial for

loses, they forfeit any inheritance they would have complex litigation

otherwise received. e Court filing fees and administrative costs

The enforceability of these clauses varies e Expert witness fees for medical professionals,

significantly by state: handwriting analysts, etc.

« Some states enforce them strictly e Costs associated with discovery, including

_ _ document production and depositions
¢ Others may not enforce them if the contest is

made in good faith and with probable cause e Potential liability for the opposing side's legal

fees if you lose
e Some states have limited their applicability in

certain circumstances Emotional Costs:

If you've already been completely disinherited, a
no-contest clause may pose little additional risk

since you have nothing to lose from the estate.

Stress and anxiety throughout the legal

process

Potential strain on family relationships

However, you may still face the risk of paying e Time commitment over months or even years

legal costs for both your attorney and potentially

the executor's legal fees if you lose the case. * Emotional toll of revisiting grief while

challenging a loved one's will

When evaluating whether to proceed with a will contest, it's important to conduct a cost-benefit analysis
with your attorney. Consider the potential value of what you might gain if successful versus the costs
you'll incur regardless of outcome. In some cases, the financial and emotional costs may outweigh the

potential benefits, even if you have valid grounds for contesting the will.

Some attorneys may offer contingency fee arrangements for will contests, where they receive a
percentage of what you recover if successful. However, these arrangements are less common in will
contests than in other types of litigation, and you may still be responsible for costs even if the attorney's

fees are contingent.

Ultimately, the decision to contest a will should be made after careful consideration of all these factors,
with the guidance of an experienced probate litigation attorney who can help you assess the strength of

your case and the potential risks and rewards.



Conclusion and Next Steps
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Challenging a will is a significant undertaking that requires careful consideration, thorough preparation,

and expert legal guidance. By understanding the process and working closely with a qualified attorney,

you can make informed decisions about how to proceed when you've been excluded from a will.

Key Takeaways

Valid grounds for
contesting a will include

lack of testamentary

capacity, undue influence,

fraud, and improper

execution

Consulting with a
specialized probate
attorney is essential to
evaluate your case's
viability

Gathering compelling
evidence is crucial to

support your claims

The legal process
involves formal filing,
discovery, court hearings,
and awaiting the judge's

decision

Consider the potential
impact of no-contest
clauses and the financial
and emotional costs

involved

Next Steps

1. Schedule a consultation
with a probate attorney
specializing in will

contests

2. Begin gathering any
available evidence

related to your case

3. Consider the relationship
you had with the testator
and document any

relevant interactions

4. Prepare questions about
the process, costs, and
potential outcomes for
your attorney

consultation

5. Reflect on your
motivations and what
you hope to achieve

through a will contest

Final Considerations

Remember that will contests
can be lengthy processes,
often taking months or even
years to resolve. Throughout
this time, be prepared for
potential settlement offers,
which may provide a faster
resolution than proceeding
to trial. Your attorney can
help you evaluate whether
any settlement offers are fair

and in your best interest.

Also consider whether family
mediation might be an
alternative to formal
litigation, potentially
preserving relationships
while addressing your

concerns.

While challenging a will can be complex and emotionally taxing, understanding your rights and options is

the first step toward seeking a fair outcome. With proper legal guidance and a clear understanding of the

process, you can make informed decisions about whether and how to contest a will from which you've

been excluded.

If you have additional questions or need legal support with contesting a will, contact us at (833) 256-

6644 or visit us at www.hunsingerlaw.com. Our experienced team is dedicated to making the process as

smooth as possible while protecting your rights and interests.
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